SELBY DISTRICT CORE STRATEGY: INSPECTOR’S ABILITY TO RECOMMEND MAIN MODIFICATIONS

LEGAL SUBMISSIONS ON BEHALF OF SELBY DISTRICT COUNCIL IN RESPONSE TO THE SUBMISSIONS ON BEHALF OF SAMUEL SMITH OLD BREWERY TADCASTER (“SSOBT”)

1. These are the legal submissions on behalf of Selby District Council (“the Council”) in response to those made on behalf of SSOBT in relation to the question of the Inspector’s ability in the circumstances of the present case to recommend main modifications to the Core Strategy. 

2. The submissions on behalf of SSOBT (“SSOBT’s submissions”) largely consist of a claim that the DTC and the main modifications procedure are different sides of the same legislative coin and that compliance with the former is a necessary precondition of the latter. SSOBT’s general contextual point - that the 2011 Act curtailed inspectors’ recommendation powers/enlarged the powers of LPAs in the context of DPD examination
but also imposed a new DTC upon LPAs in DPD preparation- can be accepted. What cannot be accepted is that this general point translates into any sustainable argument that the main modifications procedure is not available in the circumstances of this case. That argument requires to be tested by the normal process of statutory interpretation. SSOBT’s case collapses on any detailed examination of it when proper attention is paid to the specific wording of the key statutory provisions insection 20 of the 2004 Act as amended by the 2011 Act. 
3. The first critical flaw in SSOBT’s case is nowhere more clearly highlighted than in paragraph 20 of SSOBT’s submissions in which it is stated that “section 20 is articulated in a way which presupposes that the DPD will be tested against the duty to cooperate under section 33A on the basis that the duty is applicable.” Section 20 is not so articulated. Rather, it is articulated in a way which requires that a DPD will be tested against the DTC if that duty is applicable. Both section 20(7)(b)(ii) and 20(7B)(b) refer to “any duty imposed on the authority by section 33A”. [Emphasis added]. It was submitted in paragraph 10 of the submissions originally made on behalf of the Council on this topic that SSOBT’s case failed to acknowledge the full force of the word “any”. That submission was, if anything, too generous. SSOBT entirely ignore the word “any”.

4. The very fact that section 20(7)(b)(ii) and 20(7B)(b) refer to any DTC makes it plain that there may be cases where there is no such duty. When an inspector examining a DPD is asked to consider whether it is reasonable to conclude that the LPA complied with any DTC, it follows that his first task must be to consider whether it is reasonable to conclude that there was in fact any DTC. And the question then is what consequenceswould flow from a conclusion that, in the circumstance of the case in question, there were no DTC.

5. It is here that SSOBT fall into further error. It is said on their behalf (in paragraph 24 of SSOBT’s submissions) that, where (as in the circumstances of the present case) the conclusion has been reached that the DTC did not apply, the criterion in section 20(7B)(b)
 cannot be fulfilled. This is to look at the matter in the wrong way. If the DTC does not apply, the consequence of that is not that the criterion in section 20(7B)(b) cannot be fulfilled. The consequence is that the criterion is not applicable in the first place. The correct fashion in which to approach the matter is as set out in paragraph 10 of the Council’s original submissions, the relevant passage of which is repeated here for the sake of convenience. “The reference to ‘any’ DTC in section 20(7B)(b), rather than ‘the’ DTC, means that section 20(7B)(b) does not have the effect of imposing a condition which has to be satisfied in circumstances where the Inspector has already decided that the DTC does not arise. The use of the word ‘any’ allows for situations in which (for whatever reason) the DTC does not bite. Thus an inspector is only obliged to form a view on whether there has been DTC compliance in cases where the DTC has been found to apply.”
6. Finally, the way in which SSOBT’s submissions are put confirms the correctness of the argument advanced in paragraphs 12 to 14 of the Council’s original submissions that SSOBT’s case produces absurd consequences. As there pointed out, section 20(7)(b)(ii) uses the same wording as section 20(7B)(b) with the result that an inspector who found that an authority had a sound plan (section 20(7)(b)(i)) but that the DTC did not apply (section 20(7)(b)(ii)) would, on SSOBT’s analysis, be driven (by section 20(7A)) to recommendation of non-adoption on the basis that the criterion in section 20(7)(b)(ii) could not be fulfilled so that he could not recommend adoption under section 20(7). Thus a sound plan would be sacrificed on the altar of an inapplicable DTC.

7. No revisions of the original submissions made on behalf of the Council are necessary in the light of SSOBT’s submissions.

8. Accordingly, it continues to be submitted on behalf of the Council that the Inspector has the power to recommend main modifications in the circumstances of this case.
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� Perhaps not so much by restricting such powers to “main modifications” as SSOBT’s submissions suggest (in paragraph 12) but by requiring that inspectors can only act in respect of the same (and then “must” do so) upon request by the LPA (under section 20(7C)).


� The reference in SSOBT’s submissions is to section 20(7)(b) rather than section 20(7B)(b) but the latter makes more sense in context.





